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Name & Address of the Appellant & Respondent

M/s. Diamond lnfracon

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'l-J"ffif "fficpR cpf~~

Revision application to Government of India :

(1) ~~~ affiwr, 1994 cM- mxr aRrfu -.flit~~ +fllwlT <B" <ITT -ij~mxr <ITT w.r--mxr <B"
~i2:fli ~ * 3wfct- ~~~ ·3lcR~. 'l'fffif "fficpR, fa iaza, lua Ram, aloft +ifor, tar c\'l"Cr
'l'fcA, x=im mrf, { fact : 110001 <ITT cM- "GIA1° ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf mt 6 elf l=fTlIB -ij Gura hat zrRarr fat rwer zar arr arr i m fcITTfr ~ -r,am usramr a ora s;r -ij, m fcITTfr~ m~ "ti 'cfIB <ffi" fa4taarzu fft quern j m
"llfR6#Ras tr g& s I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'l'fffif cB" are f@ft rg zur 7hr j Ruff Ta TR m "llfR cf> fclf.r:rrur ii arr gyea a nm u snr
~cB" mema "Gf1" 'l'fffif <B" <TTITT" fcITTZr ~ m ror "ti mfuff % I

(b) In case of rebate of duty of excise on goods exported to any c~~,r-~ory outside
India of on excisable material used in the manufacture of the good7{f~,Jc'f.l~-e
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(1T) <If&- ~ <ITT :f@R fclTT! f.Mr -in-m * ars (ua zur qer at) Rafa fhz 1Tm -.,m m 1
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. ;.,/z

'cf 3ifqr #6l layea :f@R * fui;r sit sq@l hRee mt t nu{ & 3tR h smkr it g % rva
fr # gafa sngaa, 3rft &RT tnmf cTT ~ 'CR <TI <ITcf if far snferfrr (i.2) 1998 mxT 109 &RT~ fclTT! ~
"ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ar sna zgca (r4ta) Pzrran1, 2oo1 # Rm o aiafe Rafe Tu in gg--e ?i at uRit i, ha
3rr # >ffc'f aimr~~~ cfi.=r l=fffi f-3at vi r@a mr # at-ah 4Rzi mrer Ufa 3mar fut
\I[Flf ~ I ~ "ffll1:f Wm ~- <ITT ~ <B" 3fu.@ mxT 35-~ ReafRa #t <B" 'l_f@Ff <B" ~ <B" "ffll1:f "tr3TR-6 "cfTcWf

c&)- >ffc'f '41 °f?Flt ~ I
The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ~~ cB" "ffll1:f Gzi visa v al mu? za wa a "ITT m ffl 200/- ffi 'l_f@Ff c&)- ~ 3ITT"
uzi ia vayarr uznr "ITT m 1000/- c&)- ffi 'lj1'RfA c&)- ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zrcan, a€tr snr zyca vi hara 3qr mnrf@auf 3rft--
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4ta sue zrca rf@1, 1944 c&)- mxr 35- uo.fr/35-~ <B" 3fu.@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Gctct~fulct~2 (1) Cp if~~ <B" 3IBfcIT c&)- 3llfu;r , ~ cB" l=fl1IB if ffiT~.~~
z«a vi hara or@4ta =nfar (Rec) #t ufa &fr fife1, ssnrar iarr zifG, <er)
3faaf, 3raRc!T, 3-1(\J-l&lisil&, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above. /. - . -,,

(2) ~ ~ ~ (~) f14l-Jlqt>1\ 2001 c&)- mxT 6 <B" 3Rf<ffi ~ ~--~-3 if ~ fclTT! ~ ~ -~ -
nzqf@erawi al n{ 3rat fog Grat f Tg om?gt t a ,Rii fa usi sn zres #6t nit, nu at .,fTr 3TR -
WIT4T ·7znr uif ; s al zu Gk a % ffi ~ 1000/- ffi ~ mrfr I 'GfITT sq zycn at ir, anu #t m1f
3TR WJTm ·rnr u+far q; 5 Gal IT 50 GT 1q 'ITT m ~ 5000/- ffi ~ mrfr I 'GfITT Ira zycn #t #i, a1v
c&)- l=fPT 3TR WIT4T ·TIT 4fn ; 60 al4 Tl Um7a vular % ffi ~ 10000/- ffi ~ mrfr I c&)- ffi Wfl[cp
farer aha a rre ? ffi if "Wi'ef c&)- 'Gffir I "ll6° ~ \iX1 '{~ cB" fcpm "IIfim fllc/\ilf1cfi [ff';! cB" ~ c&)-

WW <ITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) z,fa zmara{ q msii at rr eh & it re@ pa sir fui;r m <ITT :f@R~ ct1T ~
faa Ga a1Regzr shh gy sf f frat udl arf aa fr zqenfenf 3r9Ra =mrnf@wr at va sr#)c
m~ °fficPR <ITT~~ fcnm 'GITTTT t I

I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one a pe.a~ the Appella~t
Tribunal or the one application to the Central Govt. As the case ·~Ji:n t'~H d to avoid$ z8 ; t.
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. 'if; .l" r.-G.x_···. _· s~..~~-16 i; !;},.~'~';) ~ '')\.. ~ ,,.,,_•; tJ 1;. :--"
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(4) .-llllll&lll ~ ~ 1970 <l~ ~ ~~-1 '* 3Rflfu" ~ fg Gara 3ma zu pc
arnT ~~~~ * sag j r) 6t vs 4R '9x "<'i.6.50 W <ITT r.Qllll&lll ~ ~ WIT ml"
nRg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) zsi iifr ii alRia ask ah fail # sit -itr &IR 3TI<Bfifu fco<lr uflm % "GTI" "t1lll"T ~. ~
sir<er ye vi hara srft#tr =nrznf@raw (aruff@f@e) fr1, 1gs2 [Rea et

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ~ ~~. chcr&)-4 3(=tf[q erea vi iara 3r4fa ufelawr (ilia) a 4fer 3r4hi hmai ?
h.4trst arcs 3@)Gz, &yg Rt err 34 #3irafa fa-aha(aizn-2) 3@)Gzra 2·&(&g #r
in 29) f@eris: s&.e,2cgat@fl 3f@fer, &g Rt err 3 a3irtia hara at aft rar ft"are?, arr ffaa #ra qa-fersarsar3Gari &, rfar erra3irasin #tst arr
3:rGnffiia<rOO~~~~~at"~
chcr&)<I~ ~wen V~ '8 a lcfi{ ~ :,ramr" 11Pf~r eraii f@asn?v v

(i) um 11 3t a 3iaafa feffRa a#
(ii) hr&z rm Rt fr are ma zlr
(iii) hcr& rmr fezrmanl # fr 6 # 3iafr zr as#

3ratar zrsazerr hman=Rafa (i. 2) 3#f@fez1, 2014# 3cart q4@ft3 cfl{>!) ;q I

~~~a,~~~~ 3ri:lm<ITTt>ITcll~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zr32gr a 4fr 3r4hn@lawamarsi ereas 3rrar ercaI "&"O"s faafa gt at irfae
'Cl'J"Q'~~~10% 3f3@Iaft:R"3TR"~~c;osffia1Ra ~ctifq0s~10% 3f3@IaftfZ~;,rr~~I

v v v

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, whcrJ
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compe~sation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER IN APPEAL

F.No.: V2/45/GNR/2018-19

M/s. Diamond Infracon, 14, Ambica Nagar Society, Nr. Bus Station, Kadi

(hereinafter referred to as 'the appellants') have filed the present appeal against

Order-in-Original No. AHM-ST-003-JC-AKS-020-17-18 dated 15.02.2018 (hereinafter

referred to as 'impugned order') passed by the Joint Commissioner, C.G.S.T. &

Central Excise, Gandhinagar.

2. The facts of the case, in brief, are that the appellants are engaged in the

business of providing "Works Contract Service", for which they were holding

erstwhile Service Tax Registration No. AAHFD8572BSD002. On the basis of detailed

scrutiny of their ST-3 returns, it was noticed that the appellants had short paid/not

paid Service Tax during the period 2011-12 and 2012-13. Accordingly, a show cause

notice, dated 18.10.2016, was issued to the appellants which was adjudicated by the

adjudicating authority vide the impugned order. The adjudicating authority, vide the

impugned order, confirmed the demand of Service Tax amounting 9,37,994/- (

97,53,034/- under Works Contract Service 41,84,960/- under GTA Service)

under Section 73(1) of the erstwhile Finance Act, 1944 and ordered to appropriate

the amount of ~1,77,201/- already paid by the appellants against the GTA Service.

He also ordered to recover interest at appropriate rate under Section 75 of the

erstwhile Finance Act, 1944 and also ordered to appropriate the amount of ~•

1,07,629/- already paid by the appellants against their interest liability under the

GTA Service. The adjudicating authority, further, imposed penalty under Sections

77(1)(e), 77(2) and 78 of the erstwhile Finance Act, 1944

3. Being aggrieved with the impugned order the appellants have preferred the

present appeal before me. The appellants have submitted that the show cause notice

is non-est as no show cause notice was issued before rejection of their VCES

declaration. They further quoted that the entire activity carried out by them was

exempted as the services were provided to GPCL for the development of potable

water supply. They further pleaded that the rejection of their VCES declaration is bad

in law as there is no justification to reject the VCES application merely because an

inquiry was pending.

Personal hearing in the matter was granted and !iff~~~.-1.2018 and
aye, g\

28.03.2019. Shr Jigar Shah and Shri Ambarish Pandey, :iKd}ti~0cgii:-g. ~SS,,,:,, la.p;peared beforets. gs :a
• o ~ ""'<V ,, ~H" <..> ~'"; r•t +:2de u.± [. ". 2 y
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4 F.No.: V2/45/GNR/2018-19

me in both the dates and reiterated the contents of appeal memo and requested to

set aside the impugned order. Shri Shah pleaded that their VCES application was

rejected after 30 days of submission. He further stated that regarding the main

issue, if the main contractor pays Service Tax, no tax can be demanded from the

sub-contractors. Also, the project was pertaining to water conservation and non

commercial and hence, non-taxable.

5. I have carefully gone through the facts of the case on records, grounds of

appeal in the Appeal Memorandum and oral submissions made by the appellants at

the time of personal hearing. At the onset, I would like to proclaim, regarding the

issue of VCES, that the appellants should have filed an appeal before me, at proper

time, when their VCES declaration was rejected. However, instead of following a

proper procedure, they have pleaded about the said rejection along with the present

case. Thus, I conclude that the principle of limitation would be applicable to the case

as the appellants should have filed the appeal of rejection of their VCES application

within two months from the date of rejection. In the case of Badruka Exim Pvt. Ltd.

vs. Commissioner of Customs, Central Excise and Service Tax, Hyderabad-II, [2018

(10) G.S.T.L. 454 (Tri. Hyd.)], the Hon'ble CESTAT, Regional Bench, Hyderabad has

proclaimed that appeal provision under Sections 85 and 86 of the Finance Act, 1994,

would be applicable to proceedings arising out of VCES declaration. Thus, even if the

law of limitation regarding VCES vaguely saves the appellants, general clause of

limitation as mentioned as per rule, would be applicable. Further, I find that their

VCES-1 declaration was already rejected by the Deputy Commissioner, Central

Excise, Kadi Division stating that the appellants were not eligible for benefit under

VCES, 2013 in view of the provisions of Rule. 106(2)(a)(iii) of Chapter VI of the

Finance Act, 2013 and clarification issued by the Board vide Circular number

169/4/2013-ST dated 13.05.2013. Thereafter, the jurisdictional Assistant

Commissioner had referred the matter to the Assistant Commissioner (Preventive),

Central Excise, Ahmedabad and thus, the inquiry was initiated against the

appellants. Now, the main procedure to avail the VCES is that a declarant is required

to pay not less than 50% of tax dues on or before 31.12.2013. However, looking to

the present case, I find that the appellants had patd 1,77,201/- out or

1,84,960/- under the category of GTA service only (which has been rightly

appropriated by the adjudicating authority). But thegppglats did not pay anythingKs·A
under the category or works contract serve afjjipig.# "$3753,034- or service

Tax). Thus, on this very ground itself, the '~i~ f )~appellants does not

, = «°.¢>< -%



5 F.No.: V2/45/GNR/2018-19

sustain. In view of the above, I do not consider the argument of the appellants to be

valid and reject the same.

6. Now, I find that the appellants have provided certain services to the main

contractors as well as to GPCL directly in relation to water supply projects and have

received a particular amount in return of rendering the service. The work was

basically pertaining to earthwork and lining work of desilting of existing tanks to and

from storage reservoir for water supply scheme to Gujarat Solar Park Phase-I

(service provided by the appellants as sub-contractor to Shri H. C. Prajapati and Shri

J. N. Bhimani, both main contractors), development of potable water supply system

from ground level reservoir-1 to investors on left side of diversion nalah at Gujarat

Solar Park Phase-1 (service provided directly by the appellants as main contractor to

GPCL), supplying and laying of pipelines, earthwork excavation and backfilling work,

drain work, culvert work in drain (service provided by the appellants as sub

contractor to M/s. L & T ECC Division being the main contractor) and construction of

transition wall for pipe culvert at the approach road of Phase-1 at Solar Park, Patan

(service provided by the appellants as sub-contractor to M/s. Bhagirath Associates as

main contractor). I find that the adjudicating authority has very clearly mentioned

that the appellants have charged Service Tax from M/s. GPCL, M/s. L & T ECC

Division and M/s. Bhagirath Associates. They have not charged Service Tax from Shri

H. C. Prajapati • and Shri J. N. Bhimani. Thus, the very first argument of the

appellants that "Entire Activity Carried Out By The Appellants Is Exempted" gets

negated. If the entire activity is exempted then why the appellants have charged

Service Tax from M/s. GPCL, M/s. L & T ECC Division and M/s. Bhagirath Associates?

Thus, I reject their argument pertaining to exempted activity.

7. Now, accepting the verdict of the adjudicating authority and considering the

fact that the activity undertaken by the appellants was not exempted one, I would

like to discuss the issue that when the two main contractors (Shri H. C. Prajapati and

Shri J. N. Bhimani) have already paid Service Tax, is it necessary for the appellants,

being sub-contractors, to pay Service Tax. In the C.B.E.C. · Circular of F. NO.

B43/5/97-TRU dated 02.07.1997, in paragraph 3.4 it is clarified that 'the services

should be rendered to a client directly, and not in the capacity of a sub-consultant/

associate consultant to another consulting engineer, who is the primary consultant.

In case services are rendered to the prime consultant, the levy of the Service Tax

does not fall on the sub-consultant but is on the j)j'fff~ qr-;;.m_ain consulting engineer.,A
who raises a bill on his client (which includes th~fj'~·e~\es rendered by the

1-<" '-' 11 ~ .
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6 F.No.: V2/45/GNR/2018-19
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sub-consultant)'. on going through the said paragraph, I have come to the

conclusion that if the sub-consultant provides service which is directly related to the

work done by the main consultant to the client then the liability to pay Service Tax

would come on the main consultant. Further, I find that there are two categories of

sub-contractors for works contract services: (i) those to whom the support services

are outsourced and (ii) those to whom part of the main work is outsourced. Work

done by (ii) is treated as work of the same nature as the service of the main

contractor and cannot be treated with a different approach. On the other hand, sub

contractors of category (i) provide services that are different in their nature, and

these are treated differently. They are, at best, input services for the main works

contract service. In the present case, the nature of work performed by the appellants

falls under the category (i). Earlier the Board, in its Circular number 138/07/2011

ST, dated 06.05.2011 clarified that when a principal contractor while providing works

contract services obtained the service of various other service providers, such as

architect, consulting engineer etc. These are separately classifiable services.

Therefore, while the principal contractor would not be liable to pay service tax on the

construction of roads, dams, Govt. buildings etc. but the consulting engineer,

architect, labour suppliers etc. who are providing services of design, drawing,

engineering and other support services for such constructions would be liable to pay

service tax as their services are separately classifiable and will not be covered under

the works contract service. Further, the Master Circular number 96/7/2007-ST dated

23.08.2007 in Reference Code number 999.03/23.08.2007 also very well clarified

the situation. The said clarification is submitted as below;

999.03 / A taxable service provider A sub-contractor is essentially a taxable
outsources a part of the work by service provider. The fact that services

23.08.07 engaging another service provider, provided by such sub-contractors are
generally known as sub-contractor. used by the main service provider for
Service tax is paid by the service completion of his work does not in any
provider for the total work. In such way alter the fact of provision of taxable
cases, whether service tax is liable service by the sub-contractor.
to be paid by the service provider

known as sub-contractor who Services provided by sub-contractors are

undertakes only part of the whole in the nature of input services. Service

work. tax is, therefore, leviable on any taxable
services provided, whether or not the
services are provided by a person in his

capacity as a sub-contractor and whether
or not such services are used as input
_&fps, he act that a gtve taxable

'@sf@zg@gii(epen«ea tor use as a out±( l%#j?ice 4@@oer sere roar does



7 F.No.: V2/45/GNR/2018-19

not alter the taxabi!ity of the service
provided.

In view of the above Master Circular, I view that it is quite clearly clarified that the

services provided by the sub-contractor are in the nature of input service and hence

taxable. The Master Circular also has very evidently clarified that whether the

services used as input services or otherwise by the main consultant, the sub

consultant has to bear the burden of Service Tax.

8. In view of above, I do not find any reason to interfere in the impugned order

and reject the appeal filed by the appellants.

9. 34tsar aarr za#ra{ 3r#it mar f@szrr 34la at# a far aar I

9. The appeals filed by the appellant stand disposed off in above terms.

'
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CENTRAL TAX (Appeals),

d

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.

To,
M/s. Diamond Infracon,
14, Ambica Nagar Society, Nr. Bus Station,
Kadi
Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Gandhinagar.

3) The Joint Commissioner, Central Tax, Gandhinagar.
4) The Dy./Asst. Commissioner, Central Tax, Kadi Division, Gandhinagar.

5) The Asst. Commissioner (System), Central Tax, Hq., Gandhinagar.

L6) Guard File.

7) P.A. File
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